bt b A

JAMAICA

No. 12—2024

Tassent,

[L.S.]

PATRICK L. ALLEN,
Governor-General.

21st day of November, 2024.

AN ACT to Amend the Financial Services Commission Act.

[ The date notified by the Minister ]
bringing the Act into operation —

BEIT ENACTED by the Parliament of Jamaica, by and with the advice
and consent of the Senate and House of Representatives of Jamaica, -
and by the authority of the same, as follows:—

1—(1) This Act may be cited as the Financial Services Commission short title
(Amendment) Act, 2024, and shall be read and construed as one with Zglimmment
the Financial Services Commission Act (hereinafter referred to as the
"principal Act") and all amendments thereto.

(2) This Act shall come into operation on a day to be appointed
by the Minister by notice published in the Gazette.

2. Section 2 of'the principal Act is amended— Amendment
. . . . of section 2
(a) byrenumbering the section as subsection (1) of the section; of principal

> Act.
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(b) by inserting in the appropriate alphabetical sequence the
following definitions—

“peneficial owner” has the meaning assigned to it in
section 2 of the Trust and Corporate Services
Providers Act;

“beneficial ownership” means any situation or state in
which ownership of a company is exercised by
direct or indirect control over the management or
voting rights of the entity;

“control” means the possession of power by any person
(acting alone or jointly with another) to direct or
influence the direction, management and policies
of an incorporated or unincorporated entity,
through the legal or beneficial ownership of shares
or by contract (other than a commercial contract
for goods and non-management services) or
otherwise, but does not include power derived
from an official position with that incorporated or
unincorporated entity;

“deposit taking institution” has the meaning assigned to
it in section 2 of the Banking Services Act;

“fit and proper”” has the meaning assigned to it in section
14D;

“foreign financial regulatory authority” means a

regulatory authority in a country other than
Jamaica which has supervisory functions—

(@) with respect to a company that is
incorporated, and provides financial
services in that country; and

(b) thatare similarto the functions of the Bank
of Jamaica or the Commission;

“global group” means a group offering financial services
within and outside Jamaica, that includes a
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prescribed holding company in Jamaica

which is a subsidiary of an ultimate holding

company incorporated outside of Jamaica;

“group” in relation to a company, means that
company and—

(a) anyother companythatis its holding
company;

(b) any other company that is a
subsidiary of the holding company;

(c) any company that directly or
indirectly controls or is controlled,
directly or indirectly, by any
company referred to in paragraph
(a) or (b); and

(d) anycompany thatis controlled by a
person who directly, or indirectly
controls a company referred to in

paragraphs (a), (b) or (¢);

“eroup-wide supervision” means the supervisory
approach used in monitoring and evaluating
the operations of a licensee within a
prescribed financial group, and the
operations of a prescribed financial group,
on a consolidated basis, including—

(a) overseeing the structure of a
prescribed financial group;

(b) supervising the constituent entities of
aprescribed financial group;

(¢) regulating the management,
governance and operational
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(d)

(©)

®

)

arrangements of a prescribed financial
group;

examining the interrelationships between
companies within a prescribed financial
group;

scrutinizing compliance with prudential
and market conduct standards;

evaluating individually and collectively, the
strength and soundness of the constituent
members of aprescribed financial group;
and

evaluating compliance with the Proceeds
of Crime Act, the Terrorism Prevention
Act, the United Nations Security Council
Resolutions Implementation Act and any
relevant Act;

“immediate relative” in relation to any person, means
the person’s spouse, child and the spouse ofa
child, parent, brother or sister;

“prescribed financial group” means a group that does
not include a deposit taking institution, and—

()

(b)

©

is made up of one or more prescribed
financial institutions;

is headed by a prescribed holding
company; and

may include a company that does not offer
financial services;

“prescribed holding company” means a company —

(@

that is licensed under this Act as a
prescribed holding company; and
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(b) under which all other companies within a
prescribed financial group are held,
including—
(i) any of the subsidiaries of that
company; and

(i) companies over which the
prescribed holding company has
control,

but does not include the ultimate holding
company;

“regulator” means the Bank of Jamaica as established
under section 3 of the Bank of Jamaica Act, the
Registrar of Co-operative Societies appointed
under section 3 of the Co-operative Societies Act,
a foreign financial regulatory authority or any
authority that has supervisory functions with
respect to a company which is incorporated in
Jamaica or services that are offered in Jamaica,
that are similar to the supervisory functions of the
Commission or the Bank of Jamaica;

“relevant activity” includes—

(a) the provision of banking, insurance,
money management, cambio operations
and remittance services;

(b) dealinginsecurities;

(c) provision of investment or investment
advice; and

(d) provision of trust and corporate services.
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“ultimate beneficial owner” means any natural person
exercising ultimate control of a company through
legal or beneficial ownership or control over the
shares of the company;

“ultimate effective control” has the meaning assigned to
itin section 2 of the Trust and Corporate Services
Providers Act;

“ultimate holding company” means a body corporate,
not being a subsidiary of another company or body
corporate, that has control of a prescribed financial

group;
“ultimate ownership” has the meaning assigned to it in

section 2 of the Trust and Corporate Services
Providers Act.;

(c) in the definition of “financial services” by deleting
subparagraph (b)
(i) and substituting therefor the following—
“(i)) unitsundera collective investment scheme

in accordance with section 17A of the
Securities Act;”;

(d) bydeleting the definition of “licence” and substituting therefor
the following—

“licence” means a licence issued pursuant to this Act or
arelevant Act;

(e) by inserting next after subsection (1) as renumbered, the
following as subsections (2) and (3)—

[13

(2) The following persons shall be treated as being
associated with a given person (“A”) and that person
with them, and shall be so treated notwithstanding that
at the relevant time, any of the persons in question (in
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the case where such person is not an individual) had
not yet come into existence or had ceased to exist—

@
(b)
©
(d)
©

)

®

(h)
@

()
(k)

@

aholding company or subsidiary of A;

a subsidiary of a holding company of A;
aholding company of a subsidiary of A;
any company of which A has control;

any company of which A and persons
connected with A together have control;

any company which together with A
constitute a group;

an individual who is a director, manager or
aperson who has control of A or any partner
or any immediate relative of such director,
manager or person as aforesaid;

any company of which any of the persons
referred to in paragraph (g) is a director,
manager or has control;

the ultimate holding company of A;
asignificant owner of A;

the ultimate beneficial owners of any
substantial shareholding in A, whether under
atrust or other legal arrangement or through
any direct or indirect share-holding; and

any other person identified by the
Commission to be a person who should be
treated as connected to A by virtue of that
person’s relationship with A.

(3) Insubsection (2)—

“significant owner’ means any person who—

(a) holds or is deemed to hold, solely,
jointly or in concert with any other
person, such percentage of shares as
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the Commission may prescribe, by
notice, published in the Gazette;

(b) hasvoting rights due to share-holding
equivalent to ten percent or such other
percentage of shares as the
Commission may prescribe, by notice,
published in the Gazette; or

(c) has the power to appoint or remove
directors.

“substantial shareholding” means the ownership
of twenty per centum or more of the shares
inA.

Amendment 3. Section 6 of the principal Act is amended—
of section 6

of principal (a) insubsection (1)—

Act.

(i) by inserting in paragraph (a) the words “and
prescribed holding companies” immediately after the
word “institutions’;

(i) in paragraph (b), by deleting the words “such
institutions” and substituting therefor the words
“prescribed financial institutions and prescribed
holding companies”;

(iii) by deleting in paragraph (c) the words “such
institutions” and substituting therefor the words
“prescribed financial institutions and prescribed
holding companies”;

(iv) by inserting in paragraph (d) the words “and
prescribed holding companies” immediately after the
word “institutions”;

(v) by deleting the fullstop appearing at the end of
paragraph (€) and substituting therefor a semi-colon;

and
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(vi) by inserting next after paragraph (e), as amended,
the following—

“(f) undertake group-wide supervision of
prescribed financial groups for the effective
supervision and regulation of prescribed
financial groups and each company within

agroup.”;
(b) insubsection (2)—

() by inserting in paragraph (a) the words “and
prescribed holding companies” immediately after
the word “institutions”;

(i) byinserting in paragraph (c) immediately after the
word “of ” the words “this Act and”;

(iii) by deleting paragraph (e) and substituting therefor
the following—

“(e) subject to such provisions as may be
prescribed, summon the auditor or
actuary, or any former auditor or actuary
of aprescribed financial institution or any
company within a prescribed financial
group for the purpose of making enquiries
into the operations and financial position
of the prescribed financial institution or
any company within the prescribed
financial group;”;

(iv) byinserting in paragraph (f), immediately after the
words “prescribed financial institution”, the words
“or a prescribed holding company”’;

(c) byinserting nextafter subsection (2), the following—

“  (2A)Atsuch times as the Commission may deem
necessary, the Commission may require a prescribed
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holding company, or a company within a prescribed
financial group, to provide information relating to—

@

(b)

©

(d)

©

whether any company within a prescribed
financial group is obtaining financing or
any other direct or indirect benefit from
the prescribed holding company or from
any other company within the group;

any risk of exposure to any company
within a prescribed financial group which
arises from the operations of any other
company within the group, or from the
operations of the prescribed holding
company;

the internal control, risk management and
audit facilities of a prescribed financial
group, for the effective evaluation of
associated risks;

the financial position of the prescribed
holding company or any company within
a prescribed financlal group; and

the effect of the operations of a third party
on the prescribed holding company, or
on any company within the prescribed
financial group.

(2B) In subsection (2A) “third party” means a
person who is not amember of a prescribed financial

group.

(2C) In the exercise of its functions under this
Act or a relevant Act, the Commission may issue
directions or guidelines to a prescribed holding
company or any company withina prescribed financial
group or a prescribed financial institution, from time
to time.
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(2D) Directions or guidelines issued by the
Commission in accordance with subsection (2C) shall
be made by notice, published in the Gazette.”

(2E) A company within a prescribed financial group
or a prescribed financial institution that fails to comply
with any direction or guidelines issued by the
Commission, pursuant to subsection (2C), commits
an offence, and is liable, on summary convictionin a
Parish Court, to a fine not exceeding three million
dollars.

(d) insubsection (3)—

() byinsertingin paragraph (a) immediately after the
word “institution”, the words “or prescribed
holding company’;

(i) byinsertingin paragraph (b) immediately after the
words “prescribed financial institution”, the words
“or prescribed holding company”;

(e) insubsection (4) by deleting the words “shall be guilty of an
offence.” and substituting therefor the words, “commits an
offence and is liable, on summary conviction ina Parish Coutt,
to a fine not exceeding three million dollars.”.

4. Section 8 of the principal Act is amended—

(2) inthe marginal note, by inserting immediately after the word
“insolvency” the words “of prescribed financial institutions”;

(b) insubsection (1) by deleting the words “paragraph 1,2, 2A
or 3 of Part A of the Third Schedule” and by substituting
therefor the words “paragraph 1,2, 3 or 4 of Part A of the
Third Schedule”;

(¢) insubsections (1)(a) and (1)(b) by inserting immediately
before the word “institution”, wherever it appears, the words
“prescribed financial”’;

11

Amendment
of section 8
of principal
Act.
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(d) insubsection (2) by—

@

(i)

(&)

inserting in the chapeau the words “prescribed
financial” immediately before the word
“institution’s’;

deleting in paragraph (a) the words “the
institutions” and substituting therefor the words
“a prescribed financial institution”;

inserting in paragraph (c) the words “prescribed
financial” immediately before the word
“Institution”;

(¢) insubsection (3) by deleting the words “shall be guilty of an
offence.” and substituting therefor the words “commits an
offence and is liable, on summary conviction in aParish Court,
to a fine not exceeding three million dollars.”;

(f) insubsection (4) by deleting the words “any transaction”
and substituting therefor the words “any existing transaction”;

(g) insubsection (5)by—
() deleting from the chapeau, the words “paragraph

(1)

4,5,6,7,8,9or 10 of Part A” and substituting
therefor the words “paragraph 5, 6,7, 8,9, 10 or
11 of Part A”; and

deleting in paragraphs (b), (c) and (d) the word
“institution” and substuling therefor the words
“prescribed financial institution™; and

(h) by deleting subsection (6).

Insertion of

5. The principal Act is amended by inserting next after section 8, as

new sections  gmended, the following as section 8A and section 8B—

8A and 8B in

principal Act. “Insolvency

holding
companies.
Part A.
Third
Schedule.

8A—(1) Where the Commission has grounds

of prescribed  for believing that any of the conditions specified in
paragraph 1, 2, 3 or 4 of Part A of the Third
Schedule exist, in relation to prescribed holding
company, the Commission may—

(a) require that the prescribed holding
company give an undertaking, signed by
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(b)

Part B. (C)
Third
Schedule.

(d)

the majority of the board members of the
prescribed holding company, to take such
corrective action as may be agreed
between the prescribed holding company
and the Commission;

give directions to the prescribed holding
company;

issue a cease and desist order in
accordance with Part B of the Third
Schedule; or

exercise any other function conferred on
the Commission by this Act, or pursuant
to any relevant Act.

(2) The Commission may issue a direction
in accordance with subsection (1) (b) where the
Commission deems it necessary to—

(@)

(b)

preserve the stability of a prescribed
financial group and each company within
the group; or

control risks, not limited to money
laundering and terrorist financing, within
aprescribed financial group.

(3) Aprescribed holding company that fails
to comply with any requirement, or contravenes any
prohibition imposed by any direction or cease and
desist order, commits an offence and is liable, on
summary conviction in a Parish Court, to a fine not
exceeding three million dollars.

(4) Acontravention of any direction or pro-
hibition imposed by the Commission shall not invali-
date any existing transaction.

13
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(5) Where the Commission believes that

any of the conditions specified in paragraph 5,6, 7,

Part A. 8,9, 10 or 11 of Part A of the Third Schedule exist,

in relation to a prescribed holding company, the
Commission may—

(a) take such action as the Commission
considers appropriate under subsection
@y

(b) assume the temporary management of the
prescribed holding company in

Part C. accordance with Part C of the Third
Third
Schedule. Schedule;

(c) suspend the licence of the prescribed
holding company in accordance with
section 14H;

(d) revoke the licence of the prescribed
holding company pursuant to section 141,
or

(e) present to the court a petition for the
winding up of the prescribed holding
company or an application regarding the
reconstruction thereof.

8B. The provisions of the Companies Act relating
to the mode of winding up by the court, and to
arrangements for reconstruction, shall, with such
modifications and adaptations as may be necessary,
apply to a petition or application made by virtue of
sections 8 (5)(d) and 8A (5)(e).”
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6. The principal Act is amended by inserting next after section 14

the following—

(13

Requirement
for prescribed
holding
company.

Licence to
operate a
prescribed
holding
company.

Fifth
Schedule.

Licensing and Supervision of Prescribed
Holding Companies

14A. Aprescribed financial institution, and any
company that is associated with the prescribed
financial institution, shall be controlled by a
prescribed holding company.

14B.—(1) A company that intends to operate as
a prescribed holding company shall apply to the
Commission for a licence in accordance with this
section.

(2) Anapplication for a licence to operate
as a prescribed holding company shall be made to
the Commission in the form set out in the Fifth
Schedule and shall be accompanied by—

(a) the application fee prescribed by the
Commission;

(b) acertificate of incorporation issued by the
Registrar of Companies;

(c) audited financial statements for the three
years immediately preceding the
application, in the manner specified by the
Commission, by notice published in the
Gazette,

(d) inthecase ofanewlyregistered company,
projected financial statements for the next
three years from the date of the
application, certified by a firm of

15

Insertion of
new sections
14A to 14M
in principal
Act.
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Sixth
Schedule.

Grant or
refusal of
licence.

Seventh
Schedule.
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chartered accountants, in the form
specified by the Commission, by notice
published in the Gazette; and

(¢) the documents specified by the
Commission in the Sixth Schedule.

(3) Where the applicant for a licence to
operate as a prescribed holding company is a
prescribed financial institution, the Commission shall
consider whether—

(a) theprescribed financial institution is able
to fulfil its statutory obligations—

(1) underthis Act; and

(i) underarelevant Act governing
the operations of the
prescribed financial institution;

(b) the operations of the prescribed financial
institution as a prescribed holding
company will reduce group transparency
or inhibit group-wide supervision of the
prescribed financial group; and

(c) eachprescribed financial institution in the
prescribed financial group will be able to
comply with its obligations under any
relevant Act governing its operations.

14C.—(1) Where, pursuant to section 14B, the
Commission receives an application for a licence to
operate as a prescribed holding company, the
Commission may—

(a) grantthelicence in the form set out in the
Seventh Schedule, on such terms and


























































































































































